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EDITORIAL 
 
Times are changing for Broadcasting and Media Rights. 
With new technologies and updated regulations, market 
operators must improve their business models. These 
markets are constantly evolving at both national and 
international levels. 
  
In this context, Football Legal devotes its Special Report to 
a comparative approach of Broadcasting and Media Rights 
in the major football leagues. 
  
The challenges, considerations and debates on the issue 
reveal that modern football has rivaling conceptions of 
governance, economic development and solidarity among 
football stakeholders. 
  
Regarding the future of Broadcasting and Media Rights in 
football, a key issue is how football stakeholders will adapt 
to the emergence of the digital world and new 
regulations. 
  
On 26 October 2016, the SPORTEL Law Conference in 
Monaco will dedicate its first edition to this matter, with 
expert panels addressing the sporting, economic and legal 
aspects of the question. 
 
 
Ronan DAVID    Alexandre DURAND 
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This article's objective is to ensure the maintenance of the CAS system and to inspire further thought and 
analysis on the matter. Firstly, it describes recent judicature jeopardizing the CAS as a dispute resolution 
mechanism for sports disputes. Additionally, it analyzes the appointment mechanism of ICAS members and 
CAS list arbitrators. The article asserts that ICAS members and CAS arbitrators are biased from a 
psychological perspective. It furthermore provides proposals to enhance the CAS system, in improving the 
participants' independence, and in strengthening its transparency. The article closes with a discussion of 
proposed amendments.  
 

Introduction 
 
The legal and sports community eagerly awaits 
the decision regarding the revision by the 
German Supreme Court of Claudia PECHSTEIN's 
case. On 8 March 2016, the BGH announced that 
it was postponing its decision to 7 June 2016. 
Furthermore, on 24 March 2016, the European 
Court of Human Rights (ECtHR) rendered its 
decision in the TABBANE v. Switzerland1 case. The 
decision examines the legitimacy of a party's 
right to waive the right to recourse in arbitration.  
Independently of the BGH decision, the PECHSTEIN 
matter raises independence 2  questions 
regarding the Court of Arbitration for Sport 
(CAS). The aim of the present article is not to call 
for a divestiture of the CAS, but rather to provide 
for a new approach to be applied to the CAS 
organization and procedure. The proposed 

                                                           
1 Judgement ECtHR Tabbane v Switzerland application no. 41069/12. 
2 As a simplification this article treats arbitrator`s independence and impartiality jointly. 

Following Born (p. 1777) impartiality requires an arbitrator to be fair minded and 
unbiased, hence a subjective concept, which "demands a certain state of mind on the part 

organizational and procedural amendments shall 
enhance the CAS as a dispute resolution 
mechanism in sports. Such amendments concern 
possible dependency issues of sports disputes. 
The article commences with an outline of two 
cases showing the importance of the CAS 
system's revision. The article focuses on the CAS 
Appeal Proceedings. It especially debates three 
departments that are pivotal for the CAS: the 
ICAS, the CAS list of arbitrators and the Secretary 
General. After analyzing the structural 
organization, it discusses a possible 
psychological dependence resulting from the 
current organization and procedure. The last 
section provides possible amendments, which 
ensure the maintenance of the CAS. Whilst 
scholars already contributed numerous articles 
on this topic, there is no problem solving 
approach yet.  

of the arbitrator". Independence on the other side refers to the requirement objective 
relationship, connections etc. 
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Judicature 
 
The causa PECHSTEIN  
 
The subject matter is the appeal of the 
International Skating Union (ISU) against the 
decision of the Higher Regional Court in Munich 
regarding German ice skater Claudia PECHSTEIN's 
damage suit. After she was erroneously accused 
of blood doping in 2009, the Higher Regional 
Court allowed PECHSTEIN's claims. 
 
The ISU had banned PECHSTEIN from all ISU 
competitions within two years following her 
allegedly unusual blood values in 2009. PECHSTEIN 
appealed the ban before a CAS tribunal. The CAS 
tribunal had jurisdiction based on an arbitration 
agreement in the World Championship's 
registration form. PECHSTEIN lost the case in front 
of the CAS appeals division panel.  
 
PECHSTEIN unsuccessfully contested the CAS 
panel's decision two times before in the Swiss 
Federal Court (FSC) and the State Court of 
Munich. 3  Subsequent to this, the Higher 
Regional Court in Munich accepted PECHSTEIN's 
damages claims. 4  The Higher Regional Court's 
decision recognizes the monopolistic 
environment of sports and of dispute resolution 
in sports issues, particularly when sport unions 
organize the competitions. In its decision the 
Higher Regional Court refuses to recognize the 
CAS award. Whilst the State Court in Munich 
upheld the CAS decision, it also held that the 
arbitration agreement was invalid and 
recognized the imbalance of CAS list arbitrators' 
appointment. However, it found itself bound by 
the CAS decision. 
 
The Higher Regional Court in Munich bases its 
reasoning on a violation of ordre public because 
of the arbitration agreement's conditions.  
 
 

                                                           
3 Judgement FSC 4A_612/2009; 4A_144/2010; Judgement LG München 37 O 28331/12; 

Moreover there is a pending case in front of the European Court of Human Rights 
(ECtHR Pechstein v. Switzerland pending case, application no 67474/10). 

4 Judgement OLG München U 1110/14 Kart. 
5 "Es stellt jedoch einen Missbrauch von Marktmacht dar, dass die Beklagte zu 2. Von der 

Klägerin die Zustimmung zu der Schiedsvereinbarung zugunsten des CAS verlangt hat." 
Judgement OLG München U 1110/14 Kart; marginal number 93.  

 

 
It acknowledges the prevailing market power of 
the CAS.5 The court recognizes the influence of 
top sports bodies on selection of arbitrators. 6 
Moreover it states that because of the 
application mechanism of the ICAS and CAS 
arbitrators, there is a structural dominance of 
the CAS questioning the neutrality of the CAS 
system. The Higher Regional Court bases its 
decision on a violation of Article V (2) (b) New 
York Convention. The Court furthermore denies 
the award's res iudicata effect. As a 
consequence, the Higher Regional Court found 
the arbitration agreement null and void.  
 
 
TABBANE v. Switzerland 
 
After unsuccessfully trying to get access to the 
FSC by claiming a violation of a set aside motion, 
in a recent decision, Mr TABBANE claimed a 
violation against Article 6 (1) European 
Convention on Human Rights (ECHR) in front of 
the ECtHR. He asserted that Article 192 Swiss 
Private International Law (PILA) violates the 
guarantees provided for in Article 6 (1) ECHR. 
The ECtHR upholds the FSC decision and 
confirms the denial of Mr TABBANE's access for his 
set aside claim. It therefore basically 
acknowledges the possibility of the waiver 
provided for in Article 192 PILA. However, in its 
considerations regarding the validity of a waiver, 
the ECtHR differs between voluntary and 
compulsory arbitration. Whereas in voluntary 
arbitration, parties can validly waive the 
guarantees of Article 6 (1) ECHR, in compulsory 
arbitration they cannot waive them. The ECtHR 
states that a valid waiver requires the parties to 
an arbitration agreement to agree on the waiver 
voluntarily. Such waiver has to be licit and 
unequivocal.  
 
 
 
 

6  "Die genannten Verbände haben einen bestimmten Einfluss auf die Auswahl der 

Personen, die als Schiedsrichter in Betracht kommen." Judgement OLG Munich U 
1110/14 Kart, marginal number 95.  
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In light of the forthcoming PECHSTEIN decision and 
generally concerning the imbalance in sports 
arbitration, which the FSC already has 
acknowledged in its CAÑAS decision7, the ECtHR 
decision becomes even more important as a 
possible origin for a new judicature regarding 
sports arbitration of national courts, since 
Article 6 (1) ECHR has to be respected. The FSC 
should therefore reconsider its approach 
towards appeals against CAS decisions.  
 
 

The Court of Arbitration for Sport 
 
ICAS Appointment Mechanism and 
Authorizations 
 
After its foundation in 1983, the CAS has become 
the most important dispute resolution 
institution in sports. The ICAS can be described 
as the head of the management system.8  The 
depiction shows a brief outline of the ICAS 
structural organization and its appointment 
mechanism.  
 

 
Depiction 1: ICAS appointing mechanism  

 
 
The ICAS has a membership of twenty skilled 
jurists. As depicted above, the appointment 
mechanism consists of three steps. First, the 
Association of the Winter Olympic International 
Federations (AIOWF) chooses one and the 
Association of Summer Olympic International  

                                                           
7 Judgement BGE133 III 235 et seq.  
8 Art. S2 CAS Code 
9 Art. S4 (a) CAS Code 
10 Art. S4 (b) and (c) CAS Code 
11 Art. S4 (d) CAS Code 

 
Federations (ASOIF) chooses three members, 
either from within their own membership base 
or alternatively from outside of the 
organizations. 9  Furthermore, the National 
Olympic Committee (ANOC) as well as the 
Olympic Committee (IOC) choose four members, 
also either within their members or outside of 
them (Step I, the following refers to all 4 
organizations with “top sports bodies”). 10 
Second, the twelve chosen members choose 
another four, considering athletes' interests 
(Step II). 11  As the third step, the 16 chosen 
members choose the last four members, who 
shall be independent of any preceding body 
(Step III).12  
 

 
Depiction 2: Simplification of ICAS attributions 

 
 
The above depiction shows a simplification of 
ICAS attributions. The ICAS does not only elect a 
president and two vice presidents out of its 
members.13 It also elects two of its members as 
the president of the Ordinary Arbitration 
Division and as the president of the Appeals 
Arbitration Division.14 A characteristic feature of 
CAS arbitration is the list system. When the CAS 
has jurisdiction, the disputing parties can choose 
a tribunal consisting of one or three arbitrators 
named on the CAS list. The ICAS appoints 
arbitrators of the CAS list for periods of 4 years 
without limitation on the number of terms and 
removes them if necessary.15  

12 Art. S4 CAS Code 
13 Art. S6 no. 2 CAS Code 
14 Art. S6 no. 2 CAS Code 
15 Art. S6 no. 3 CAS Code and Art. S13 CAS Code 
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The list shall contain more than 150 arbitrators, 
who are suitable because of their legal training 
and knowledge of sports.16 Moreover, the ICAS 
appoints the CAS Secretary General.17  
 
The ICAS amends and adopts the CAS Code.18 
The following sections show why the 
appointment mechanism and ICAS attributions 
are questionable. The article continues by 
highlighting certain problems of the system 
itself. The FSC has confirmed the independence 
of the CAS several times.19 
 
 
A Dependence Issue: The ICAS Appointment? 
 
The composition of the ICAS and the list's 
appointment mechanism raise questions of ICAS 
members' and CAS arbitrators' dependence on a 
collective influence of their appointing bodies.20 
In general, there is a lack of check and balance 
system or a similar mechanism that is based 
upon a firm structural independence.21 Even if 
ICAS members are appointed without a top 
sports body's membership, named arbitrators 
owe their appointment to their electors.22 Ever 
since the PECHSTEIN decision, the question of ICAS 
members' independence and concerning the 
CAS list system has come up again. Another 
aspect of this issue is that parties have to file a 
challenge against an arbitrator within seven days 
after they have experienced the reason which is 
a ground for a challenge.23 However, whilst this 
time limit fulfills the need of a speedy procedure, 
the ICAS Board itself decides such a claim.24  
 

                                                           
16 Art. S13 CAS Code 
17 Art. S6 no. 6 CAS Code 

 
18 Art. S6 no. 1 CAS Code 
19 Judgement 4A_612/2009, consideration 3; 4A_234/2010, considerations 3.3.1-3.3.3 

and 4; 4A_640/2010, consideration 3.2.2; 4A_428/2011, considerations 2.1 et. seq.  
20 Further details Downie, p. 328 et seq.  
21 R. DOWNIE, Improving the Performance of Sport's Ultimate Umpire: Reforming the 

Governance of the Court of Arbitration for Sport. Melbourne Journal of International Law, 
2011, p. 328; M. MITTEN H. OPIE, "Sports Law": Implication for the Development of 
International Comprarative and National Law and Global Dispute Resolution. Tulane Law 
Review, 2010, p. 291. 
22 A. VAITIEKUNAS, The Court of Arbitration for Sport: law-making and the question of 

independence, Stämpfli Verlag 2015, p. 146. 

 
A Dependence Issue: The List System? 
 
Generally, regarding a list system in arbitration, 
BORN acknowledges the usefulness of a list 
system in two circumstances. The first is when at 
least one party is not experienced in arbitration, 
and the second is if there is “a specialized 
commercial setting”.25  
 
From a practical point of view, the difficulties of 
the list system's implementation or alternatively 
of its removal outweigh the benefits. 26  Some 
arbitration institutions e.g. the ICDR use another 
form of list system, in providing a list to the 
parties where parties can choose their favorites. 
The appointing institution selects arbitrators in 
accordance with the parties' lists. It seems 
questionable if nowadays one still can consider 
sports arbitration as a field with a very limited 
number of experts. 
 
The ICAS members' appointment mechanism 
showed above raises questions on the possible 
subordination of ICAS members on their 
appointing bodies. The ICAS appoints arbitrators. 
Therefore there could be concealed dependence 
of listed arbitrators on the top sports bodies. 
One could then conclude that top sports bodies 
have at least some direct influence on 
arbitrators' election. This very question will be 
answered below. Another difficulty of the CAS 
list system is that it does not name the 
nominating body of the arbitrators.27 Therefore, 
there is a risk that an athlete could potentially 
choose an arbitrator who was nominated by the 
very same body against which the athlete is 
trying to obtain a decision. Because of the 
election process, arbitrators are considerably 
biased towards upholding and prioritizing the 
interests of their nominating bodies.28  

23 M. COCCIA, International Sports Justice: The Court of Arbitration for Sports. European 

Sports Law and Policy Bulletin 2013, p. 48 
24 Art. R34 CAS Code. 
25 G. B. BORN,  International Commercial Arbitration (Second Edition 2014), Alphen aan 

den Rijn: Kluwer Law International, p. 1752. 
26 Ibid., p. 1752, furthermore, as examples for specialized field Born exemplarily names 

"in the fields of maritime and salvage,(590) commodities,(591) insurance and 
reinsurance,(592) transportation,(593)" (Born, p. 85). 

27 A. VAITIEKUNAS, The Court of Arbitration for Sport: law-making and the question of 

independence, Stämpfli Verlag 2015, p. 150 
28 Ibid., p. 174 
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This bias exists either because of their 
membership or because of their interest in a 
reelection. The CAS list system therefore 
inherently contravenes the essential principle of 
party autonomy and fair adjudication. 
 
A Dependence Issue: The Secretary General 
and Appeals Arbitration President? 
 
As shown above the ICAS appoints the Secretary 
General. The Secretary General rectifies the form 
of awards and also draws the arbitral tribunal's 
attention to questions of an award, which could 
violate a fundamental principle of CAS 
arbitration. 29  Especially the latter function 
factually gives the Secretary General the right to 
control the CAS judicature, in advising the 
tribunal how to decide a case. However, the FSC 
confirmed the Secretary General's authority in a 
2010 decision.30 
 
Subordination might especially exist in appeals 
procedure. The ICAS appoints the President of 
the Appeals Arbitration Division from its 
members.31 This fact becomes more important, 
considering the kind of disputes of the Appeals 
Arbitration Division that are: “disputes 
concerning the decisions of federations, 
associations or other sports-related bodies”32. In 
a panel of three arbitrators, the President of the 
Appeals Arbitration Division appoints the 
president of the panel.33  
 
 
A Dependence Issue: The Cognitive Heuristic 
 
As the Higher Reginal Court in Munich already 
from an intuitive point of view adhered, the 
elections of ICAS members and CAS list 
arbitrators result in an imbalance between 
athletes and top sports bodies that is clearly 

                                                           
 
29 Art. R59 CAS Code 
30 Judgement 4A_234/2010 
31 Art. S6 no. 2 CAS Code 
32 Art. S20 (b) CAS Code 
33 Art. R54 CAS Code 
34 J. STERNLIGHT & J. K. ROBBENOLT, Good Lawyers Should Be Good Psychologists: Insights 

for Interviewing and Counseling Clients. Ohio State Journal on Dispute Resolution, 2008, 
p. 448 
35  A. TVERSKY, & D. KAHNEMAN, Judgement under Uncertainty: Heuristics and Biases. 

Science, 1974, p. 1130. 
 

athletes and top sports bodies that is clearly 
favorable towards the latter.  
 
However, one could still make the counterpoint 
that listed arbitrators and ICAS members have an 
impressionable character or that, because of the 
number of arbitrators, there is no subordination.  
 
The following section shows that people already 
have certain subordination because they are 
members of a system. Based on the cognitive 
heuristic point of view, it describes a 
psychological approach to evaluate the question 
whether CAS arbitrators or ICAS members are 
biased.  
 
The cognitive heuristic approach deals with the 
way that people make decisions. It focuses on 
how people perceive their environment as well 
as how people interpret it, and especially on the 
question of how people remember 
information. 34  A cognitive bias distorts the 
people's perception, which leads to inaccurate 
judgements or more general irrationality.35  An 
example of a cognitive bias would be a person's 
overconfidence. 36  As consequences of 
overconfidence, biased people e.g. have the 
tendency to come to a decision too quickly, 
assuming that, they understood the core of a 
problem but in doing so they may not have been 
able to perform the analysis needed to assess 
the full issue at hand. 37  In a professional 
environment, such an effect even reinforces 
itself. 38  A possible solution to ease cognitive 
biases would be that the decision makers are 
informed of the issue and have actual knowledge 
of this hazard so that they take it into account 
while making decisions.39 
 
 
 
 

36 M. H. BAZERMAN, & D. A. MORE, Judgement in Managerial Decision Making. New Jersey: 

John Wiley & Sons.azerman & Moore, 2013, p. 14; M. H. BAZERMAN, & D. A. MORE, even 
state: "overconfidence may be the mother of all biases" (p. 14). 

37 Ibid., p. 15 
38 C. HEATH, & A. TVERSKY, Preference and Belief: Ambiguity and Competence in Choice 

under Uncertainty. Journal of Risk and Uncertainty, 1991, p. 7 et seq. 
39 M. H. BAZERMAN, & D. A. MORE, Judgement in Managerial Decision Making. New Jersey: 

John Wiley & Sons.azerman & Moore, 2013, p. 15 
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A Dependence Issue: The Bias Problem of CAS? 
 
Intergroup bias describes the subordination of 
two or more people belonging to a certain group.  
Its core hypothesis is “real conflict of group 
interests causes intergroup conflict.”40 Especially 
when it comes to the distribution of resources, 
people favor group members over non-group 
members.41  
 
The bias itself is based upon membership to a 
certain group, and hence is found in the social 
context of group members.42 The in-group bias 
describes group members' tendency to favor the 
evaluations and behavior of its members over 
non-members. 43  As a general rule there is 
preferential treatment of group members. 44 
Group affiliation arises out of random labeling 
indifferently, regardless of whether there is 
competition or not.45 Transferring the described 
theory to the current election mechanism of the 
ICAS and the arbitrator list of the CAS, there 
exists a clear presence of a group. This group is 
formed first as a result of the labeling as related 
to the CAS, and secondly as a result of the 
election to a certain position itself. Consequently 
there is the assumption that already the election 
of people to a system causes their 
subordination.46 
 
FORSYTHE, HOROWITZ, SAVIN & SEFTON provide for 
an experiment regarding dictator games which 
ultimately can be interpreted to support the in-
group bias hypothesis. 47  In dictator games, 
participants divide a resource e.g. money 
between an anonymous recipient and 
themselves.48  

                                                           
40  D. T. CAMPELL, Ethnicentric and other altruistic motives . Nebraska Symposium on 

Motivation, 1965, p. 287 
41 Y. CHEN, & S. XIN LI, Group Identity and Social Preferences. American Economic Review, 

2009, p. 14 et seq. 
 
42 H. TAJFEL, & J. TURNER, An Integrative Theory of Intergroup Conflict. In W. Austin, & S. 

Worchel, The social psychology of intergroup relations, Monterey: Brooks/Cole 1979, 
p. 34 
43 Ibid., p. 38 
44 Y. CHEN, & S. XIN LI, Group Identity and Social Preferences. American Economic Review, 

2009, p.2; GOETTE, HUFFMAN & MEIER, p. 4; furthermore, a recent study by Depew, EREN 

& MOCAN (p. 18 et seq.) found that in juvenile's courts in Louisiana there is factually a 
negative in-group bias. However, this study has to be seen in the special context of a 
racial discrimination risk and therefore the such findings seem not applicable in this 
context. 

45  G. A. AKERLOF & R. E. KRANTON, Economic and Identity. The Quarterly Journal of 

Economics, p. 720. 

 
As a result, people's fairness depends on their 
financial interest in the game, for example, if 
people will get paid after the game or not.49 To 
measure the in-group bias, the provider knows 
to which group the receiver belongs. This 
knowledge influences the provider's decision, 
and results in making it in favor of receivers 
identified as group members. 50  Without 
recognizing it, people in decision making 
unconsciously use information about the 
potential receivers.51 The provider's knowledge 
about similarities e.g. same birthday or names 
influences the decision making in favor of certain  
 
group members.52 In a professional setting, the 
provider's financial interest combined with 
factual knowledge of the receivers' identity 
reinforces the in-group bias.  
 
Transferring the psychological findings and 
applying them to the above described structural 
organization of the CAS, leads to the following 
assumptions: Due to the application to a certain 
group - for example with the label ICAS -, ICAS 
members identify themselves automatically with 
a further group called ICAS-group. This ICAS-
group associates itself with the top sports bodies 
as their appointer. Hence, in decision making 
applying the theory of cognitive heuristic, more 
explicitly the in-group bias, leads ICAS members 
to have a perceptual distortion which influences 
their decision in favor of their appointer - the top 
sports bodies. Besides the psychological impact 
there is a monetary interest in a prospective 
reelection, reinforcing the desire to decide in 
favor of the appointer.  
 

46 H. TAJFEL, & J. TURNER, An Integrative Theory of Intergroup Conflict. In W. Austin, & S. 

Worchel, The social psychology of intergroup relations, Monterey: Brooks/Cole 1979, 
p. 34 
47 R. FORSYTHE, J. L. HOROWITZ, N. E. SAVIN & M. SEFTON, Fairness in Simple Bargaining 

Experiments. Games and Economic Behavior, 1994, p. 347 et. seq. 
48 Ibid., p. 348 
49 Ibid., p. 362 
50 D. G. RAND, T. PFEIFFER, R. W. SHEKETOFF,, N. C. WERNERFELT, & Y. BENKLER, Dynamic 

Remodeling of in-group bias during the 2008 presidential election. Proceedings of the 
National Academy of Science of the United States of America, 2009, p. 6187 
51 J. M. BURGER, N., MESSIAN, S. PATEL, A. d. PRADO, & C. ANDERSON, What a Coincidence! 

The Effects of Incidental Similiarity on Compliance. Personality and Social Psychology 
Bulletin, 2004, p. 42 
52 Ibid., p. 41 
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Amongst others, the same psychological 
subordinations are true for listed arbitrators, 
such as the position of the Secretary General and 
the President of the Appeals Arbitration Division. 
As a member of the system, a named position 
has the tendency to decide in favor of the system 
and therefore in favor of the top sports bodies. 
Hence, the system members psychologically 
depend upon the top sports bodies. Affirming 
the foregoing described subordination of ICAS 
and arbitration panels, consequently one has to 
acknowledge that appointing bodies may 
indirectly influence - e.g. through the election of 
the Secretary General or The President of the 
Appeals Arbitration Division - decision making of 
the CAS Appeals Arbitration Division. 
 

Towards a CAS Reform 
 
The Higher Regional Court's decision should be 
welcomed; however, it does not solve the 
general problem of CAS subordination on 
federations, associations and sports-related 
bodies - the top sports bodies. The decision of 
the Higher Regional Court in Munich is an 
expression for the need to review the CAS 
system as an independent dispute resolution 
body for sports disputes. Moreover, if the 
German Supreme Court's decision on 7 June 
2016 will follow the Higher Regional Court's 
reasoning, its decision could act as a blueprint for 
any athlete who lost in a CAS appeal motion or 
wants to sue for damages e.g. against a sports 
federation. From a practical point of view, an 
absolutely independent organization of the CAS 
is most likely impossible. However, the following 
section provides for alternatives to alleviate the 
bias problem in the CAS appeals arbitration 
procedure. Such alternatives should be 
considered as modules to ensure CAS 
maintenance. Finally, the article provides in its 
conclusion for a possible composition of the 
modules. The following non-prescriptive and 
non-exhaustive lists are offered for comment 
and discussion. 
 
 

                                                           
53 See infra "CAS Arbitrators" 

 

 
Structural Changes 
 
One can criticize the ICAS from various 
perspectives. First, it lacks a fundamental 
structural separation from its appointing bodies. 
Second, as a consequence of the appointment of 
ICAS-members, the listed arbitrators and the 
secretary general are biased. Only 4 out of 20 
members of the ICAS are less biased to the top 
sports bodies. In other words, 80% of the ICAS 
members are dependent on the appointing 
bodies. The following proposals shall promote 
the system's structural autonomy. 
 
Proposals: 
 

i. A necessary adaption is the application of a 
new composition of the ICAS. On parity basis, 
the associations and club representatives 
(Verbands- und Klubvertreter) and 
independent athletes associations 
(Spielervereinigungen) shall equally appoint 
the ICAS members; 
 

ii. To limit the influence of the top sport bodies, 
the CAS Secretary General shall merely 
correct a decision's linguistic mistakes and 
shall not examine the decision's material 
reasoning; 

 
iii. Considering the chair of a CAS tribunal, the 

appointment mechanism should be adjusted. 
Even though from a practical point of view, in 
CAS appeal arbitration there is a need for a 
speedy procedure, a tribunal's chair shall be 
appointed at least in accordance with the 
principle of contingency. Hence, the 
President of the CAS Appeals Arbitration 
Division shall choose an arbitrator from the 
modified list by using a random mechanism; 

  
iv. If the list system would not be abolished,53 

another possibility is the invention of a 
special list for a panel's chair in appeals 
proceedings. To ensure the independence in 
appeal proceedings, it is recommendable to 
invent a new list of eligible chair arbitrators.  
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The ICAS and athletes representatives equally 
appoint eligible chair arbitrators. However, if 
the list system would not be abolished, CAS 
chairs shall not be from the list of arbitrators. 
Furthermore, members of the chair list shall 
not be available as arbitrators.  

 
Procedural Changes 
 
Besides the structural changes, amendments to 
the procedure are necessary to ensure 
independent decision-making and to guarantee 
the procedural fairness.  
 
Proposals:  
 

v. Prospectively, it shall be possible to file a 
counter appeal against an appeals arbitration 
decision. Today, if a party even wants to 
accept the decision of an association, it has to 
make a precautionary appeal and pay 
CHF 1,000 (approx. EUR 915) to obtain its 
rights in case that the counterparty should 
appeal against the first decision. As a 
consequence, should the counterparty not 
appeal against the decision, the other party 
has to withdraw its primarily appeal; 
 

vi. Another procedural change shall concern 
disciplinary matters. It seems worth 
considering the scrapping of de novo 
procedures regarding disciplinary matters 
and appeals proceedings. An accused person 
shall know what proof is taken into 
consideration and the first instance decision 
shall be appealed on the basis of the same 
facts, unless in the evidentiary proceedings 
fundamental principles were violated; 

 
vii. Arbitrators shall disclose any fact that might 

be a conflict of interest. In accordance with 
the IBA-Guidelines on Conflict of Interest in 
International Arbitration (IBA Guidelines), 
CAS arbitrators shall disclose every 

                                                           
54 Part II Article 1 et seq. In line with the guidelines there are different situation, when 

arbitrators have to recuse the mandate –red list. Second, an arbitrator has to disclose 
circumstances which could be a possible conflict –orange list. Third, the guidelines 
names situations when there is no need of disclosure – green list. 

55 Judgement BGE 131 I 113 consideration 3.4; 4A_458/2009, consideration 3.3. 
56 Judgement 4A_506/2007 of 20 March 2008, Biolley, at 3.3.2.2. 
57 A decision shall name the respective arbitrators. It furthermore would enable further 

development of lex sportiva. Further considerations, see e.g. regarding lex sportiva, 

relationship to one of the disputing parties or 
relationship to one of the disputing parties or 
parties' counsel as well as a possible interest 
in the dispute's result.54 Whereas in the 2004 
editions of the IBA Guidelines, only maritime 
arbitration and commodity arbitration were 
excluded, the revised 2014 edition 
additionally excludes sports arbitration. This 
seems rather surprising in light of the FSC 
jurisdiction regarding the independence of 
arbitrators or judges.55 Therefore if a judge is 
seemingly biased, he or she shall not decide 
in such case. The FSC acknowledged the 
practicability of the IBA-Guidelines in a 
decision and further recognized them as a 
supportive instrument to secure and 
harmonize the arbitral system. 56  It is 
therefore questionable why the ICAS 
administration insisted that the new edition 
of the IBA Guidelines exclude sports 
arbitration. Instead, the ICAS should oblige 
arbitrators to fully disclose any fact of bias, 
even in the absence of parties' requests. As 
an utmost goal, the ICAS has to avoid any 
appearance of bias;  
 

viii. The CAS shall provide a publicly accessible 
database revealing each arbitrator's former 
involvement in CAS related disputes. As a 
minimum standard, subsequent to the party's 
nomination of arbitrators, the CAS shall be 
obliged to provide a list of arbitrator's former 
involvement in CAS related disputes to the 
appointing party;  

 
ix. The CAS shall publicize every decision in an 

anonymized way to ensure transparency of 
the system. 57  Publicly available decisions 
moreover can support and satisfy the public 
interest in sports competitions, enhance the 
credibility of the CAS, and safeguard fair 
proceedings; 

 
 
 

cf. L. CASSINI, The Making of a Lex Sportiva by the Court of Arbitration for Sport. 
International Judicial Lawmaking, 2012, p. 439 et seq.  
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x. As a principle, every disciplinary dispute e.g. 

doping dispute proceedings shall be publicly 
accessible. If one party asks for private 
proceedings it has to allege its legitimate 
interest in privacy; 
 

xi. Considering future disputes the CAS shall 
apply states' compelling/mandatory law and 
European Law; 

 
xii. The CAS shall recognize all languages from 

the top sports bodies regarding Appeal 
Proceedings. At least, it should be possible for 
the parties to make petitions in the language 
of the disputed top sports bodies' decision. 

 
 
CAS Arbitrators 
 
Given the recent developments, particularly the 
aftermath of the Higher Regional Court's 
PECHSTEIN Decision, there are reasonable doubts 
on the suitability of the CAS list system. As shown 
above, arbitrators in the CAS list system are 
biased and even if they would have an 
impressionable and open character, athletes still 
cannot elect their decision makers in an 
unfettered manner. Regarding the existing list 
system, the proposal concerns a possible 
situation with or without inventing the above-
described ICAS organization, which is more 
balanced between top sports bodies and real 
athletes' representatives. 
 
Proposals:  
 

xiii. The close list system shall be changed into an 
open list system. The main adaption is to 
change the application procedure. Therefore 
if arbitrators can prove their suitability, the 
ICAS has to acknowledge them; or 
 

xiv. The abolishment of the CAS list system. 
 

 
 
 
 
 

 

Outlook 
 
As shown in this article there is an urgent need 
for a revision of the CAS. Further consideration 
should concentrate on the question of the 
composition of such revision. Particularly, the 
appointment mechanism of ICAS members has 
to be adjusted, the list of arbitrators shall be 
abolished or amended and the CAS Code shall be 
revised. Considering the ICAS members, this 
article showed that the appointment mechanism 
is inappropriate, not only intuitively but also 
from a psychological perspective. Regarding the 
utility of a list system, sports arbitration 
nowadays considerably is not a typical 
specialized field. The economization of sports 
events and competitions leads to a significant 
decrease in sports disputes' specialization, 
especially when contractual disputes are the 
subject matter. Hence, as a consequence of the 
greater economic importance of sports, the list 
system seems to be ineffective in the existing 
form. Given the ECtHR decision in TABBANE v. 
Switzerland, the forthcoming BGH decision 
regarding the PECHSTEIN case threatens the CAS's 
right to exist. Despite what the decision holds, 
those responsible should apply a proactive 
approach instead of reacting considering the 
imminent BGH decision. A conceivable problem-
solving approach could have the following 
composition. To ensure the independence of the 
whole system, points i. and viii. shall be 
implemented. Consequently, the ICAS members 
would be less biased to top sports bodies and 
from the athletes perspective the system would 
become more transparent. To reduce the ICAS 
influence proposals ii. and iii. shall be conducted. 
Both amendments concern an independent 
decision making process. Additionally, the 
adaption of points vii. and xiv. could reinforce 
the corrective effect of foregoing amendments. 
Proposal v. could ensure the fairness of the 
arbitral proceedings and furthermore could 
generate an efficient system. In accordance with 
the proposed changes, the CAS Code has to be 
revised. There is a need for further amendments. 
Lawyers and scholars have to aim at the most 
important goal: to ensure the continuity of the 
CAS and the exclusion of any appearance of bias 
of CAS arbitrators.  • 
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